
IN THE UNITED STATES DISTRICT COURT 
NORTHERN DISTRICT OF GEORGIA 

ATLANTA DIVISION 
 

SECURITIES AND EXCHANGE ) 
COMMISSION, ) 
 ) 

Plaintiff,  ) 
 ) CIVIL ACTION FILE 
v. )  
 ) NO. 1:12-CV-04028-SCJ 
BILLY WAYNE McCLINTOCK  ) 
individually, and dba MSC ) 
HOLDINGS, DIANNE ) 
ALEXANDER aka LINDA ) 
DIANNE ALEXANDER, ) 
 ) 
 Defendants, ) 
 ) 
MSC HOLDINGS USA, LLC, ) 
MSC HOLDINGS, INC., MSC GA ) 
HOLDINGS, LLC, ) 
 ) 
 Relief Defendants. ) 
 

RECEIVER’S RESPONSE TO CLAIMANTS’ OBJECTIONS  
TO CLAIM DETERMINATION AND PLAN OF DISTRIBUTION 

 
Jason L. Nohr, Receiver fo r MS C Ho ld ings ,  hereby responds to the 

objections by various Claimants to the claim determinations set forth in the 

original and amended Plan of Distribution (hereinafter “Plan”) [Doc. Nos. 118 

and 132] for the determination of claims and distribution of assets of the 

Receivership Estate. 
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The Receiver submits that the Plan represents a fair, equitable, reasonable 

distribution of limited assets of the Receivership Estate and determination of the 

claims based upon the Receiver’s scrutiny of verifiable facts, primarily represented 

in the independent banking records for the Receivership Estate’s bank accounts.  

Because of the number of competing and disputed claims and limited resources 

available for paying them, the Plan and claim determinations underlying it were 

designed to increase recoveries for the Receivership Estate.  While these difficult 

decisions are now the subject of objections, the data confirms that the incentives 

and consequences used to determine priority for some claims successfully 

increased the amounts available for distribution for the overall benefit of Claimants 

as a whole.   

The Receiver submits that the Plan represents a reasonable attempt to 

resolve claims for the distribution of limited resources.  In addition, the Plan is 

endorsed by the United States Securities and Exchange Commission.  The 

Receiver respectfully requests that the Plan be approved, as presented. 

A. Applicable Law Governing Plan Approval 

This Court has broad authority and wide discretion to craft remedies for 

violations of the federal securities laws in an equity receivership.  S.E.C. v. Elliott, 

953 F.2d 1560, 1566 (11th Cir. 1992) (“The district court has broad powers and 
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wide discretion to determine relief in an equity receivership.”); S.E.C. v. Great 

White Marine & Recreation, Inc., 428 F.3d 553, 556 (5th Cir. 2005); Official 

Comm. of Unsecured Creditors of WorldCom, Inc. v. SEC, 467 F.3d 73, 81 (2nd 

Cir. 2006); S.E.C. v. Fischbach Corp., 133 F.3d 170, 175 (2nd Cir. 1997).  

Courts have held that within that broad authority lies the power to approve a 

plan of distribution proposed by a federal receiver.  S.E.C. v. Credit Bancorp, Ltd., 

290 F.3d 80, 82–83 (2nd Cir. 2002) (affirming approval of distribution plan as 

“within the equitable discretion of the District Court”); S.E.C. v. Wang, 944 F.2d 

80, 88 (2nd Cir. 1991); see also S.E.C. v. Forex Asset Mgmt. LLC, 242 F.3d 325, 

332 (5th Cir. 2001) (“Because we find that the district court did not abuse its 

discretion when it approved the Receiver's plan, we AFFIRM.”). 

The standard for deciding whether to approve such a plan is whether the plan 

is fair and equitable, in particular to the defrauded investors impacted by it.  See 

Wang, 944 F.2d at 88 (2nd Cir. 1991) (“The district court’s task is to decide 

whether, in the aggregate, the plan is equitable and reasonable.”); SEC v. Byers, 

637 F. Supp. 2d 166, 176 (S.D.N.Y. 2009) (in approving plan of distribution for 

receiver in Ponzi scheme case, “[t]he overriding goal of these proceedings should 

be fairness to the defrauded investors[.]”); SEC v. Credit Bancorp, Ltd., No. 99-

11395, 2000 WL 1752979, at *28 (S.D.N.Y. Nov. 29, 2000) (“[T]he fundamental 
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principle governing adoption of a distribution plan is that it should be equitable and 

fair, with similarly-situated investors treated alike.”).  Whether a plan is fair and 

equitable depends upon the circumstances of the particular case, and courts have 

approved different types of plans in different situations.  Id. 

In addition, “[a] distribution plan that is supported by both the SEC and the 

receiver is entitled to deference from the Court.”  SEC v. Quan, No. 11-cv-723, 

2013 WL 1703499 (D. Minn. Apr. 19, 2013); SEC v. Byers, 637 F. Supp. 2d 166, 

175 (S.D.N.Y. 2009) (giving deference to a distribution plan proposed by the 

receiver and supported by the SEC).  Here, the SEC approves and supports the 

Receiver’s Proposed Plan of Distribution.  See February 17, 2017 email from Pat 

Huddleston II (copy attached as “Exhibit A”) (“I have reviewed the Receiver’s 

Proposed Plan of Distribution.  You may report to the Court that the SEC supports 

your proposed Plan in every respect.”).   

B. Objections By Claimants To Plan And Claim Determination  
 

Ten objections to the Receiver’s proposed Plan and claim determination 

have been filed by sixteen (16) Claimants (a number of the objections are filed by 

couples or families).  For the following reasons, the Receiver respectfully requests 

that the following objections be denied and the Plan approved. 

Those objections are addressed, as follows.    
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1. Claimants Huong Thu Nguyen and Vinh Thanh Nguyen 
(“Nguyen”) 
 

The Nguyen Claimants object to the Plan claiming that they invested 

$400,000 into the MSC Holdings Ponzi scheme [Doc. Nos. 120, 126, and 146].  

The Nguyens originally submitted a Claim seeking recovery $100,000, for which 

they are entitled to receive a distribution of $34,582.90, as indicated under the 

Proposed Plan.  This claim was approved in its entirety based upon the Receiver’s 

review and confirmation of independent banking records supporting the Nguyen 

Claim.  See Original Motion to Approve Plan of Distribution [Doc. No. 118], 

Exhibit A (Claims Spreadsheet), Claim No. 50.   

The Nguyen Claimants object to this treatment under the Plan claiming they 

are entitled to a larger distribution because their actual claim is $400,000.  Even if 

the Nguyen Claimants had timely submitted a claim form for this amount, 

however, there is no evidence $400,000 was ever deposited into the MSC Holdings 

bank accounts in this amount on their behalf.  Instead, independent banking 

records confirm that the Nguyens deposited only $100,000.   

In support of their contention that they are entitled to a $400,000 claim, the 

Nguyens offer no evidence of a fund transfer, cancelled checks, or deposit in this 

amount.  Instead, the Nguyens rely upon a letter from the Receiver describing his 

review of incomplete records from the Ponzi scheme operator, Dianne Alexander.  
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Indeed, as stated in the September 27, 2013 letter, the Receiver was undertaking 

initial efforts to verify all such transactions relating to MSC Holdings in 2013 and 

requesting additional records from the Nguyens for that purpose.  While that 

September 27, 2013 letter referenced $400,000, that amount could not be 

subsequently verified once independent banking records for the MSC Holdings 

bank accounts were obtained and analyzed.   

Upon the review of independent banking records and all other sources, the 

Receiver could not verify a net investment by the Nguyens that exceeded 

$100,000.  As was customary, Alexander’s records regarding the Nguyens’ 

deposits were unreliable, inaccurate, and could not be corroborated by independent 

banking records.   

Accordingly, the Nguyen Claimants’ multiple Objections to the Receiver’s 

Motion to Establish a Deadline for Objections should be denied.   

2. Tru Nguyen, Huong Bui, and Phy Nguyen (“Nguyen/Bui”) 

The Nguyen/Bui Claimants object to their claim consideration under the 

Plan, which recognizes an Allowed Claim of $48,331 based upon deposits into the 

account totaling $110,000.  See Original Motion to Approve Plan of Distribution 

[Doc. No. 118], Exhibit A (Claims Spreadsheet), Claim No. 55.  As reflected 

therein, the Nguyen/Bui Claimants have an Allowed Claim of $48,331 but are 
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ineligible for an initial distribution under the Plan because they have already 

recovered 56.06% of the total amounts they “invested” ($103,331).   

The Nguyen/Bui Claimants object to this determination maintaining they 

deposited an additional $55,000 into the MSC Holdings bank accounts, for a total 

of $165,000 [Doc. No. 127].   These contentions are not, however, supported by 

either the independent banking records or the Nguyen/Bui’s own documents 

submitted with their objection (which were never previously submitted to the 

Receiver for consideration).  Those records confirm a wire transfer of $110,000 

(less than the $30 wire transfer fee that they are not entitled to recover) on January 

28, 2011.  That transfer is also confirmed by independent banking records and 

reflected in the claim determination.   

The Nguyen/Bui Claimants’ demand for an additional credit of $55,000 is 

not, however, supported by the documents included in their objection.  While they 

include several pages of a handwritten “wire transfer request” for $30,000, there 

is no corresponding proof that such a banking transaction actually occurred.   In 

addition, a purported hand written note with Dianne Alexander’s signature is 

insufficient to establish that an additional $25,000 in cash was actually deposited 

into any MSC Holdings bank account. 
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For all of the foregoing reasons, the Nguyen/Bui Claimants objection 

demanding an additional $55,000 credit for deposits that are unsupported by 

credible evidence should be rejected. 

3. Stephen and Tonya Carr (“Carr”) 

The Carr Claimants’ objection to their treatment as Class 4 Claimants under 

the Plan [Doc. No. 129] is based upon an incomplete and inaccurate description of 

their settlement agreement with the Receiver.  The Carrs claim they are entitled to 

more favorable treatment (as Class 3 General Investors) under the terms of the 

settlement agreement they signed settling the Receiver’s claims against them.  The 

parties’ settlement agreement, however, contains no such language.  To the 

contrary, the settlement agreement expressly confirms that the Carrs’ treatment in 

the administrative claims process was not a settlement term.  The Carrs are not 

permitted to modify or improve the terms of their settlement agreement after the 

fact simply to enhance their recovery under the Plan.1  

The Carrs’ administrative claim was subordinated (to Class 4) because of 

their failure to timely repay the referral fees they received by promoting and 

                                                                 
1  The Carrs’ pre-distribution recovery through their participation in the MSC 
Holdings Ponzi scheme (including the referral fees repaid through settlement) is 
35.42% of their “investment.”  Accordingly, even if they were deemed Class 3 
Claimants under the Plan, the Carrs would only be entitled to an additional .84% 
recovery through the proposed initial, interim distribution. 
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expanding the MSC Holdings Ponzi scheme, not for the assertion of defenses in 

litigation.  The Receiver expressly informed the Carrs of this consequence in 

correspondence dated April 2, 2014 (before litigation).  This condition was an 

important, necessary, and effective component of the Receiver’s Plan to maximize 

recovery of funds available for distribution to defrauded claimants as a whole.  

Affording the Carrs the same favorable treatment as claimants who timely repaid 

referral fees would be unfair to these similarly situated investors and frustrate an 

important and reasonable provision of the Plan.  It would also unfairly confer an 

additional financial benefit the Carrs failed to successfully bargain for in settlement 

negotiations.    

(a)  The Objection Is Contrary To The Terms Of The  
Parties’ Settlement Agreement  

 
The Objection contends that the parties’ settlement agreement provides the 

Carrs “should be classified as Class 3 General Investors who are entitled to an 

interim distribution on the same basis as the other Class 3 General Investors.”  Carr 

Objection, at 1-2.  The parties’ agreement, however, contains no such language or 

settlement term.  To the contrary, the operative paragraph of the agreement (four) 

expressly states that the Receiver’s treatment of any administrative claim by the 

Carrs is not a settlement component or term: 
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4. The Receiver makes no representation about the 
administrative claims process that will be 
recommended at some point to the Court or the 
relative priority of Stephen Carr’s and Tonya 
Carr’s claim in that process but will not oppose 
the numerical amount of Stephen Carr’s and Tonya 
Carr’s claim being $304,520 and agrees that the 
Receiver will not argue that the distribution of 
Stephen Carr’s and Tonya Carr’s claim should be 
prejudiced in any way as a result of their asserting 
defenses in this case. 

 
See Carr Settlement Agreement (attached as “Exhibit B”), ¶ 4. (emphasis added).   

The settlement agreement certainly could have contained language 

guaranteeing the Carrs more favorable treatment in the administrative claims 

process.  It simply does not.  To the contrary, it expressly disavows that such 

treatment is an element of the parties’ agreement.  The presence of language 

disavowing any such treatment, and absence of settlement terms requiring that the 

Carrs’ administrative claims be treated equally as general investors, is not 

coincidental or inadvertent.  Such treatment was not a component of settlement and 

the Carrs cannot add new terms now to improve their financial recovery.   

(b)  The Carrs’ Construction Of The Settlement  
Agreement Is Contrary To Georgia Law 

 
The parties agree that Georgia law governs the construction of the settlement 

agreement.  As Georgia law does not distinguish between a settlement agreement 

and other contracts, “an agreement in settlement of a pending lawsuit must meet 
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the same requisites of formation and enforceability as any other contract.”  Wong v. 

Bailey, 752 F.2d 619, 621 (11th Cir. 1985).2  “The first rule of contract construction 

is to determine the parties’ intent, and if the language is clear the contract shall be 

enforced according to its clear terms.”  Longstreet v. Decker, 312 Ga. App. 1, 3 

(2011).  “In fact, no construction is even permitted when the language employed 

by the parties in the contract is plain, unambiguous, and capable of only one 

reasonable interpretation.”  Id. 

 Here, the clear terms of the settlement agreement refute the Carrs’ demand 

to be “classified as Class 3 General Investors who are entitled to an interim 

distribution on the same basis as the other Class 3 General Investors” (Carr 

Objection at 1-2).  Such an absurd construction completely ignores the plain and 

unambiguous language disavowing any representation in the agreement concerning 

“the administrative claims process … or the relative priority of Stephen Carr’s and 

Tonya Carr’s claim in that process.”  Exhibit B, ¶ 4.  Because the parties mutually 

agreed to this written settlement language disavowing any particular treatment, 

                                                                 
2  Settlement agreements “are highly favored under the law and will be upheld 
whenever possible as a means of resolving uncertainties and preventing lawsuits.”  
Triple Eagle Assoc. v. PBK, Inc., 307 Ga. App. 17, 20 (2010).  A settlement 
agreement is deemed to be “sufficiently definite and certain if it contains matters 
which will enable the courts, under proper rules of construction, to ascertain the 
terms and conditions on which the parties intended to bind themselves.”  Id.  
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classification, or priority of their administrative claim, the Carrs’ arguments to the 

contrary are not credible. 

 The parties’ settlement agreement also states that the “the Receiver will not 

argue that the distribution of Stephen Carr’s and Tonya Carr’s claim should be 

prejudiced in any way as a result of their asserting defenses in this case.”  Exhibit 

B, ¶ 4 (emphasis added).  There is nothing about the Plan or its treatment of the 

Carrs’ claim, however, that violates this language.  That is because the Receiver is 

not making any such argument or distinction in the determination of the Carrs’ 

claim.  Instead, the Receiver is merely applying the Plan uniformly to all those, 

like the Carrs, who refused to repay referral fees.3  There is nothing in the parties’ 

actual settlement agreement that precludes such treatment. 

The Carrs had the opportunity to receive more favorable treatment in the 

administrative claims process through the timely repayment of referral fees.  They 

also had the opportunity to negotiate for the treatment they now demand as an 

                                                                 
3  The similar treatment of other Class 4 Claimants confirms that the Carrs’ Claims 
were not “prejudiced in any way as a result of their asserting defenses” in 
litigation.  As discussed below, the Stricklands are similarly deemed Class 4 
Claimants under the Plan because they failed to timely repay referral fees and 
despite never asserting an answer or defenses in litigation.  Unlike the Carrs, 
however, the Stricklands immediately repaid the full amount of referral fees after 
only a de minimis delay.  
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express and unambiguous term of their settlement agreement.  They failed to do 

either.  In the absence of any such component of the settlement agreement, the 

Carrs are not entitled to Class 3 treatment and their Objection should be denied. 

(c)   Treatment Of The Carrs’ Claim Is Equitable  
 

The subordination of the Carrs’ administrative claim (to Class 4) under the 

Plan is solely the result of their refusal to timely repay referral fees received for 

promoting and expanding the MSC Holdings Ponzi scheme.  Before litigation, the 

Receiver informed all claimants of this impact upon claim determination as an 

incentive to repay referral fees (and a consequence for non-payment).  As a result, 

the majority of similarly situated claimants timely repaid referral fees and will 

receive superior (Class 3) treatment under the proposed Plan.   

The Carrs received $49,209 in referral fees for expanding and promoting the 

MSC Holdings Ponzi scheme.  As with other referral fee recipients, the Receiver 

demanded repayment of these referral fees with the express assurance that timely 

compliance would result in treatment of any eventual claim for investment losses 

in the same manner as other general investor claims.  See April 2, 2014 letter to 

Carr Claimants (attached as “Exhibit C”).  The letter also stated that the failure to 

timely repay these amounts would result in suit being filed against them and 

unfavorable treatment of their administrative claims for recovery (i.e., making 
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them “subordinate to General Investor Claims.”).  Id. 

Consistent with this earlier demand, the Allowed Claims of those who failed 

to timely repay referral fees under the proposed Plan are, indeed, subordinated to 

Class 4.  This treatment is appropriate for a variety of equitable reasons.  Due to 

the limited funds available for distribution, the Receiver must make priority 

distinctions reflected in Plan classes.  Subordinating the claims of those who 

received referral fees (for expanding the Ponzi scheme) and also refused to timely 

repay them (following written notice and demand from the Receiver) is such a 

valid line of demarcation.   

In addition, this conditional treatment of claims was highly effective in 

expanding assets available for distribution for defrauded investors.  In response to 

the Receiver’s April 2014 demand, referral fee recipients repaid $474,226.50 in 

referral fees, including twenty (20) Claimants whose claims will now be afforded 

General Investor (Class 3) status.  These Claimants clearly understood the 

consequences of failing to timely repay referral fees based upon the Receiver’s 

April 2014 notice and took the steps necessary to have Class 3 General Investor 

Claims.  By comparison, only three (3) Allowed Claims have been relegated to 

Class 4 status for their failure to timely repay referral fees (including the 

Carrs and the Stricklands). 
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The disparate treatment of claims for those who timely repaid referral fees 

versus those (like the Carrs) who chose not to represents a valid, reasonable, and 

equitable Plan component.  See Byers, 637 F.Supp.2d at 176.  On the other hand, it 

would be unfair and inequitable to treat the Carrs’ claim comparably to the many 

similarly situated claimants who did timely repay referral fees in satisfaction of the 

Receiver’s demand, which made payment a requisite to favorable treatment in the 

claims process.  See SEC v. Credit Bancorp, Ltd., No. 99-11395, 2000 WL 

1752979, at *28 (“[T]he fundamental principle governing adoption of a 

distribution plan is that it should be equitable and fair, with similarly-situated 

investors treated alike.”).  Such comparable treatment would diminish the funds 

available for distribution to dissimilar, compliant claimants.   

Because subordinating the Carrs’ administrative claim to Class 4 is a 

component of a fair, equitable, and reasonable Plan and consistent with the 

treatment of other similarly situated claimants, the Carrs’ Objection should be 

denied. 

4. Kimberly and Michael Strickland (“Strickland”) 

The Strickland Claimants object to their treatment under the Plan as Class 4 

Claimants [Doc. No. 125].  The Stricklands are Class 4 Claimants for the same 

reasons as the Carrs, i.e., they did not timely repay referral fees following written 
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notice and demand by the Receiver on April 3, 2014.  For the reasons that follow, 

the Receiver submits that the Strickland’s situation presents exceptional 

circumstances that justify equitable treatment.   

The Stricklands have a substantial Allowed Claim and loss ($101,600) in 

relation to the referral fees they received.  See Original Motion to Approve Plan of 

Distribution [Doc. No. 118], Exhibit A (Claims Spreadsheet), Claim No. 88.  As 

Class 4 Claimants, however, the Stricklands will not receive a distribution until all 

the Class 3 Claimants are reimbursed in whole.  See Original Motion to Approve 

Plan of Distribution [Doc. No. 118]. 

While the Stricklands are deemed Class 4 Claimants for the same reasons 

as the Carrs, there are significant factors that distinguish these Claimants.  Unlike 

the Carrs, the Stricklands promptly repaid the full amount of referral fees they 

received (only $6,502) immediately after they were served with the Complaint in 

the Nohr v. Jang action (resulting in dismissal from that action), as they 

accurately describe in their pro se Objection.4   

                                                                 
4  The Receiver mailed a service copy of the Complaint to the Stricklands on 
August 29, 2014.  On September 3, 2014, Mrs. Strickland received the Complaint, 
called the Receiver’s office, and offered to repay the referral fees, just as stated in 
her Objection.  The Stricklands complied and the Receiver received full payment 
on September 11, 2014.  Indeed, like other similarly situated Class 3 Claimants 
who repaid the full amount of the referral fees they owed under the Plan, the 
Stricklands promptly satisfied the Receiver’s demands for the return of all referral 
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While they were not in strict compliance, the Stricklands would be Class 3 

Claimants but for a minimal delay in repaying the full amount of referral fees.  

The Stricklands assert a variety of reasons why they did not immediately repay 

the referral fees upon the Receiver’s demand, including personal and family 

hardships, general lack of familiarity with the legal process, and the absence of 

legal counsel.  In addition, the Stricklands’ minimal delay did not result in the 

Receivership Estate expended any additional litigation expenses.  Essentially, 

there is very little substantive difference between the Stricklands and the other 

Class 3 Claimants who timely repaid referral fees. 

The Stricklands, therefore, present unique and compelling reasons in their 

Objection to depart from the formal constraints of the proposed Plan for 

exceptional considerations.  While the Receiver does not have the authority to 

grant any exceptions to the Plan, this Court “has broad powers and wide 

discretion to determine relief in an equity receivership.”  Elliott, 953 F.2d at 1566.  

The Receiver submits that the power to grant an equitable exceptions is an 

example of that authority and that the Stricklands’ situation merits such unique 

consideration.  Accordingly, the Receiver recommends that the Stricklands be 

granted an equitable exception from the technical constraints of the Plan based 

                                                                 
fees just like all other similarly situated Class 3 Claimants.     
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upon their unique circumstances and de facto compliance, that their Objection be 

granted, and their Claim be given Class 3 status. 

5. Daphne Swilling (“Swilling”) 
 

Claimant Swilling did not return her Proof of Claim form until January 24, 

2017, months after the July 22, 2016 deadline set by Order of this Court [Doc. No. 

122] and apparent on the Claim Form provided by the Receiver.  See Swilling 

Claim Form (attached as “Exhibit D”).  Due to both her late filed Proof of Claim, 

and because she failed to timely repay referral fees, Claimant Swilling is assigned 

to Claimant Class 6.  Accordingly, she will not recover under the Plan until the 

preceding classes of Claimants are reimbursed in whole.   

Because Claimant Swilling’s Proof of Claim was late and she failed to 

timely repay the demanded referral fees, Swilling is properly a Class 6 Claimant 

under the proposed Plan.  Accordingly, her Objection should be denied. 

6. Cindy Jang (“Jang”) 

Claimant Jang did not return her Proof of Claim form until December 19, 

2016, months after the July 22, 2016 deadline set by Order of this Court [Doc. No. 

122] and apparent on the Claim Form provided by the Receiver.  See Jang Claim 

Form (attached as “Exhibit E”).  Because of her late claim, Claimant Jang is 

assigned to Claimant Class 5.  Accordingly, she will not recover under the Plan 
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until the preceding classes of Claimants are reimbursed in whole.   

Because Claimant Jang’s Proof of Claim was late, she is properly a Class 5 

Claimant under the proposed Plan.  Accordingly, her Objection should be denied. 

7. Nancy Cheek (“Cheek”) 

Claimant Cheek did not return her Proof of Claim form until January 24, 

2017, months after the July 22, 2016 deadline set by Order of this Court [Doc. No. 

122] and apparent on the Claim Form provided by the Receiver.  See Cheek Claim 

Form (attached as “Exhibit F”).  Due to her late filed Proof of Claim, Claimant 

Cheek is assigned to Claimant Class 5.  Accordingly, she will not recover under 

the Plan until the preceding classes of Claimants are reimbursed in whole.   

Because Claimant Cheek’s Proof of Claim was late, she is properly a Class 5 

Claimant under the proposed Plan.  Accordingly, her Objection should be denied. 

8. Tom and Jamie Poeling (“Poeling”) 

The Poeling Claimants did not return their Proof of Claim form until January 

3, 2017, months after the July 22, 2016 deadline set by Order of this Court [Doc. 

No. 122] and apparent on the Claim Form provided by the Receiver.  See Poeling 

Claim Form (attached as “Exhibit G”).  Due to their late filed Proof of Claim, the 

Poeling Claimants are assigned to Claimant Class 5.  Accordingly, they will not 

recover under the Plan until the preceding classes of Claimants are reimbursed in 
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whole.   

Because the Poeling Claimants’ Proof of Claim was late, they are properly 

deemed Class 5 Claimants under the proposed Plan.  Accordingly, their Objection 

should be denied. 

9. Estate of George Cuvar and Mary Cuvar (“Cuvar”) 

The Cuvar Claimants (the Executrix of the Estate of George Cuvar and Mary 

Cuvar) did not return their Proof of Claim form until February 3, 2017, months 

after the July 22, 2016 deadline set by Order of this Court [Doc. No. 122] and 

apparent on the Claim Form provided by the Receiver.  See Cuvar Claim Form 

(attached as “Exhibit H”).  Due to their late filed Proof of Claim, the Cuvar 

Claimants are assigned to Claimant Class 5.  Accordingly, they will not recover 

under the Plan until the preceding classes of Claimants are reimbursed in whole. 

Because the Cuvar Claimants’ Proof of Claim was late, they are properly 

deemed Class 5 Claimants under the proposed Plan.  Accordingly, their Objection 

should be denied. 

10.   Don Q. Nguyen (“Don Nguyen”) 

Claimant Don Nguyen objects to the Plan claiming he gave $100,000 in cash 

to the Ponzi scheme architect, Dianne Alexander, should be credited for 

distribution [Doc. No. 130].  Don Nguyen informed the Receiver and his staff that 
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he met Alexander at some unidentified location between Ohio and Georgia and 

delivered this amount in cash to her.  However, despite diligent review of 

independent banking records and attempts to identify any unallocated cash deposit 

in this amount, the Receiver cannot verify this deposit.  Accordingly, the Receiver 

has no choice but to oppose this $100,000 claim as unverified. 

Don Nguyen timely submitted his Claim seeking recovery based upon this 

purported $100,000 deposit.  See Original Motion to Approve Plan of Distribution 

[Doc. No. 118], Exhibit A (Claims Spreadsheet), Claim No. 48.  Don Nguyen’s 

$100,000 claim, however, is based upon an unsupported and unverified cash 

deposit.  The Receiver and his staff have scrutinized the independent banking 

records and cannot identify any such deposit into the MSC Holdings bank 

accounts.   

Don Nguyen offers no other proof establishing that this transfer was ever 

made in his Proof of Claim.  See Don Nguyen Claim (attached as “Exhibit I”).  

Instead, Mr. Nguyen offers only the existence of a General Performance 

Agreement he and Alexander signed on June 19, 2012 [Doc. No. 130].  The 

Receiver does not consider this proof of an actual deposit.  In the Receiver’s 

experience, the records of Dianne Alexander are highly inaccurate and entirely 

inadequate to support the existence of such a deposit. 
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For reasons of fairness and consistency, the Receiver must treat this claim as 

unverified and unsupported.  It would be simply unfair to other defrauded investors 

to diminish their recovery based upon so little evidence supporting this Claim.  It is 

possible that Don Nguyen handed Alexander $100,000 in cash at some unspecified 

roadside location, which Alexander subsequently appropriated for her own use 

without depositing.  Distributions under the Plan, however, must be based upon 

verified and confirmed transactions, not mere possibilities. 

Mr. Nguyen also bears responsibility for the absence of any reliable 

evidence this deposit was made.  Assuming Mr. Nguyen gave Alexander $100,000 

under the circumstances he described, it certainly lacked the basic hallmarks of a 

bona fide investment or financial transaction, which are always verifiable.  To the 

contrary, this alleged transfer was made under circumstances suggesting an effort 

to avoid tracing or verification, which naturally raises questions surrounding the 

propriety of the underlying transaction.  While Mr. Nguyen is not accused of illicit 

activity, any reasonable person should have known that handing Alexander 

$100,000 in cash during a roadside rendezvous involves considerable risk of loss.  

Because Mr. Nguyen proceeded with the alleged transfer of cash anyway, he is 

largely responsible for the absence of proof supporting his Claim. 

Accordingly, for all the foregoing reasons, Don Nguyen’s Objection to the 
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treatment of his claim as unverified should be denied. 

C. Conclusion 

For all the foregoing reasons, the Receiver respectfully requests that the 

Court deny the Nguyen, Nguyen/Bui, Carr, Swilling, Jang, Cheek, Poeling, 

Cuvar, and Don Nguyen Objections, to grant an equitable exception to the 

Stricklands based upon their unique circumstances and de facto compliance, that 

their Objection be granted, and their Claim be given Class 3 status. 

This 15th day of May, 2017. 

      CAUTHORN NOHR & OWEN 
 
       /s Jason L. Nohr     
      Georgia Bar No.: 545435 
      As Receiver for MSC Holdings 
212 Church Street 
Marietta, GA  30060 
(770) 528-0150 
jln@cauthornnohr.com 
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CERTIFICATE OF SERVICE 
 
 This certifies that I have this day served a copy of the foregoing Receiver’s 

Response to Claimants’ Objections to Claim Determination and Plan of 

Distribution via the CM/ECF electronic filing system which will send notice of 

such filing to counsel of record. 

 And by U.S. First Class Mail, postage prepaid, upon the following: 

  Huong Thu Nguyen 
Vinh Thanh Nugyen 
16 Bradford Drive 
Chillicothe, OH  45601 
 
Estate of George Cuvar 
c/o Elizabeth A. Dunn 
P.O. Box 1505 
Stone Mountain, GA  30086 
 
Tom and Jamie Poeling 
15885 West 60th Circle 
Golden, CO  80403 
 
Nancy Cheek 
157 Gary Brewer Road 
Cobb, GA  31735 
 
Cindy Jang 
7807 Kristina Drive 
Frisco, TX  75034 
 
Daphne Swilling 
3612 Maiden Drive 
Chattanooga, TN  37412 
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Don Q. Nguyen 
4578 Morse Centre Road 
Columbus, OH  43229 
 
Tru Nguyen, Huong Bui, Phi Nguyen 
271 Riverstone Way 
Jasper, GA  30143 
 
Michael and Kimberly Strickland 
462 Windsor Drive 
Marietta, GA  30064 
 

This 15th day of May, 2017. 
 

      /s Jason L. Nohr     
       Georgia Bar No.: 545435 
 
212 Church Street 
Marietta, GA 30060 
(770) 528-0150 
(770) 528-0160 - facsimile 
jln@cauthornnohr.com 
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